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For tue Second Circuit 


FKANX'IXE NEWMAN, 

Plain tiff-Appellant, 

against 


TJfE HOARD OF EDUCATION OF THE 
CITY SCHOOL DISTRICT OF NEAV YORK, 

Defendant-Appellee. 


Appeal From the United States District Court 
for the Eastern District of New York 


APPELLEE’S BRIEF 


Preliminary Statement 

ft 

PlaintifT ajipcals from a .juclgmont of United States 
District Court for the Eastern District of New York, 
entered P’el)niar> IJ), l‘>74, upon a decision and order of 
Travia, wliich, granting summary judgment in favor 
of the defendant on the ground of res judicata, dismissed 
the complaint. 
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The Issue 

Plaintiff, a school teacher, was placed on involuntary' 
sick leave following medical examinations the first of 
which was intitated pursuant to authority conferred by 
the Education Law of the State of New York. The issue 
is whether plaintiff has a sufficient claim which is not 
harrnl by the outcome of a New York Supreme Court* 
proceeding brought by her against the instant defendant 
in which she sought restoration to duty and other relief. 

She argues tbnt she could not in that proceeding have 
attacked the .titutional validity of the statute, so that 
she may do so in this action. We argue that she could 
have attacked it in that proceeding, and that, in any 
event, it is valid. 

We rely upon the ground advancwl by the District 
Judge, believing that it is clearly dispositive of the ap¬ 
peal. However, we note that the complaint asserts juris¬ 
diction under 28 U.S.C. §1.343 and 28 U.S.C. §1331. There 
is doubt of jurisdiction under the fonner and of .suffi¬ 
ciency of the complaint under the latter. 

The defendant is a body coqwrate. Education Law 
§2.3.31. It “8tan<ls as a substitute” for the State, “a cor¬ 
porate agency of the state for the purpose of a<lminister- 
ing educational matters”. Matter of Ilershfield v. Cook, 
227 N.Y. 21)7, 301 (1910); cf. Matter of Daniman v. Board 
of Edumtion of City of New York, 300 N.Y. .332,,.342 
(1959), reversed 3.30 U.S. 551. Accordingly, it is not a 


♦ ,\(l(iiti(mal references to courts and to statutes are to those 
of New York State, unless otherwise indicated. 
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person within the meaning of 42 U.S.C. §1983. Blanton 
V. State University of New York, 489 F. 2(1 377, 382 
(2nd Cir., 1973). Also, by virtue of such character, it is 
strongly to be doubted that a c^iuse of action for damag(?s 
is stated, even though jurisdiction is established under 28 

U. S.C. 1331. Fisher v. ('ity of New York, 312 F. 2d 890 
(2nd Cir., 19G3), cert. den. 374 U.S. 828; Perzanowski 

V. Salvio, 3G9 F. Sui)p. 223, 228-231 (D. C. Conn., 1974); 
cf. Bivens v. Six Unknown Named Agents of the Fed. Bn^ 
reau of Narcotics, 456 F. 2d 1339, 1340-1347 (2nd Cir, 
1972). 


Facts 

(a) 

On Januar>- 2G, 1970, the Principal of a high school 
in New \ork City, where plaintiff was a regular teacher, 
r(?conunend(Hl to the Siiix^rintendent of Schools that a 
medical and physical examination be given to plaintilT. 
The reasons for the r(*commendation were statwl in a re¬ 
port which accomi)anied it. TIh; recommendation stattnl 
that a copy of it and of the report had been sent to plain¬ 
tiff (28, 72-78).* 

Acting pursuant to Education Law § 2508, the Super¬ 
intendent re(|uired ])laintifF to appear for examination 
(58). There is nothing in tlie record to indicate that 
plaintiff had sought to contradict the ((ontents of the re¬ 
port or objected to the sch(*(luled examination. 

She was examined by two physicians, later by a psychi¬ 
atrist, and, afU'r that, by a psychologist (124-125). On 
July 31, 1970, following these examinations, and pursuant 


* Numbers in parentheses refer to pages of “.Appellant’s Record 
On Appeal," unle_ss otherwise indicated. 
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to recommendation of the Medical Director of the de¬ 
fendant Board, plaintiff was placed on leave of absence 
from September 11, IfffO through June 30, 1972. At that 
time, she was adviswl, it would be necessarj' to obtain 
Medical Bureau approval before returning to duty (29, 
36, 91, 164). 

On September 4, 1970, plaintiff sought review of the 
Medical Director’s recommendation. This was denietl, 
and the denial was sustained at each step of the collec¬ 
tive bargaining grievance process invoked by plaintiff 
(30, 97-110). 

It was not until September 8, 1971 that plaintiff re¬ 
quested an e.xamination for reinstatement (111). She was 
e.xaminefl l)y two physicians and, later, by a psychiatrist 
(30). On January 18, 1972, plaintiff was notifie(i that she 
had been placed on leave of absence for the period Sep¬ 
tember 10, 1971—June 30, 1972 (47). 

(b) 

On March 2, 1972 plaintiff In'gan a Supreme Court pro¬ 
ceeding pursuant to Article 78 of the Civil Practice Law 
and Rules (47). The relief requested was, in effect, an¬ 
nulment of all prior action taken by the Board, re.stora- 
tion of sick leave crcnlit and payment of .salary' lost after 
exhaustion of sick leave (37-38). As we read lier p<*tition 
and her reply in that proceeding (120-1.34, 1.39-1.32), her 
allegations, so far as they are factual, are as broad as 
those in her complaint in the instant ca.'se. Included in 
the lengthy petition was a charge of “violation of peti¬ 
tioner’s due i)roces8 and e«)ual protection rights”, and dis¬ 
regard of her right to a “due proci-ss hearing on charg(*s 
as a prererjuisite to susp<‘nsion” (131).* 


* “Api^ellant’s Record On Api)eal” at p. 17 quotes Judge Travia’s 
opinion as stating “she did not raise the issue of due process 
violations. . .". The word “not” does not appear in the original. 
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On July fi, 1972 an onlor was mado in that procoodinf? 
which (a) denied all relief with respect to the period 1970- 
1971 and (b) remanded to the Board the detennination 
with respect to the year 1971-1972 “to consider the nuKli- 
reports of pf^titioner’s physicians and the reexamina¬ 
tion of tlie petitioner if conducted as a basis for a new 
recommendation by the Board’s M(‘<iical Director” re^rard- 
ing petitioner’s restoration to duty (38-39), 

On July 31, 1972, the Appellab* Divi.sion of the Supreme 
Court denied the instant jdaintifT’s motion for leave to 
appeal. On SeptemlK-r 28, 1972, the Court of Apfieals dis¬ 
missed her motion for leave to appeal to that Court and 
for a stay (39). Plaintiff lias since refuseil to subrriit to 
reexamination (49). 


(c) 

As we read the opinion of the Supreme Court, it pur¬ 
ported to ileal with the merits of piditioner’s complaints 
regarding tlu^ period 1970-1971, and it concluded against 
them (103-107). The opinion al.so recit«*d tliat “In any 
event . . .”, the proceeding with resfiect to that r>eriod 
was barred by the Statute of Limitations (107). 

With regard to lf)71-P)72 the opinion was to the 
effect that the record was inadeijuati* to show justifica¬ 
tion for the determination to place the instant plaintiff on 
sick leave (108-170), 
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POINT I 

Res judicata is a bsur to this action. 

(•) 

Plaintiff is mistaken in her op<‘ninp position that she 
could not attack the validity of Education Law ^25fi8 in 
her New York procee<linf'. The New York cases cit<‘d by 
her support only the proposition that the constitutionality 
of lepislative action may not l)e tested in an Article 78 
proceeding when tlie only relief which can lx* practically 
helpful is a declaration of invalidity. Thus, where one 
seeks in an Article 78 proc^^fMling to comp<‘l the issuance 
of a license on the ground that it had been improp<*rly 
denied, one may not assert that the statute requiring the 
license is unconstitutional, for the invalidity of the statub* 
would not entitle the petitioner to the lic^m.se. Matter of 
Pardee v. Finkelstein, 193 Misc. 2<!9 (Sup. Ct., N.Y. Co., 
1948), aff’d 275 App. Div. 6.59 (Ist Dept., 1949); Matter 
of Wong V. Finkelstein, 299 N.Y. 206 (1949), aff’g 275 
App. Di\’. 686 (2nd Dept., 1949); Matter of Orerhill Build¬ 
ing Co. V. Delaney, 28 NY 2<1 449 (1971); Matter of Lake¬ 
land Water District v. Onondaga County Water Authority, 
24 NY 2d 400 (1969). 

But, where the constitutional validity of a statute 
must be decided as an incident of a determination 
a.s to whether a petitioner is entitled to the constraint 
he seeks to impose upon the respondent in an Article 
78 proceeding, the constitutional issue will be decided, 
lixamples alwund: Matter of Callum v. O'Mara, 43 AD 
2d 140 (2nd Dept., 1973), aff’d 33 NY 2d 357; Matter 
of 241 East 22nd Street Corp. v. City Bent Agency, 33 
NY 2<1 1.34 (1973); Matter of Golden v. Planning Board of 
Bamapo, 37 AD 2d 236 (2nd Dept., 1971), revers<*<l 30 
NY 2d .361 (1972); Matter of Dickens v. Ernesto, .30 NY 
2d 61 (1972); Matter of Corning v. Donohue, 29 NY 2d 
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209 (1971); Matter of 300 West 154th St. Itealttf Co. v. 
Department of Buildings, 20 NY 2d 538 (lf>70); Matter of 
Cromwell v. Ferrier, 19 NY 2d 203 (H>07); Matter of 
Roosevelt Baceuap v. Monagh-an, 9 NY 2d 293 (1901); 
Matter of Zorach v. Clnuson, 303 N.Y. 101 (1951); Matter 
of Murray v. LaGuardia, 291 N.Y. 320 (1943). 

Mon'ovor, evon if tlip form of p«*titiomT’s prf) 0 (*cdinp: 
were improp«*r, had slio clialh-nf'cil the constitutional vali<l- 
ity of ^2508, the procoedinf? could have Immt treate<l as 
one maintained in appropriate form, so lonj? as the n(*ce.s- 
.sary parties were b«*fore the (’ourt. Matter of Gold v. 
Lomenzo, 20 NY 2d 408, 470, footnote 4 (1972). Iinleed, it 
would have lK*en error to <lismiss the proceedin';. Korar- 
sky V. Housing and Development Administration, 31 NY 
2(1 184, 192 (1972); Matter of Phelan v. Theatrical Protec¬ 
tive Union, 22 NY 2d 34, 41 (1908), Since the Princi])al 
of plaintifT’s school and the Hoard were parties to her Su¬ 
preme Court case (51), there was no impediment to an 
attack upon the statute alle>;edly asserted to be tin* .justi¬ 
fication for tlieir action. True, notice to the New York 
Attomey-tJeneral would have been recpiired, had a consti¬ 
tutional attack lK*(‘n made (Kxecutive Law, ^71, CPLli 
1012, subd. b), but that recpiirement did not prevent an 
attack in the first instance. Cf. Matter of Jerry v. Board 
of Education, 44 AD 2d 198, 2.30 (4th Dept., 1974). 

IMaintiff’s Supreme Court petition allef;ed that the 
Principal’s report “contains no facts or circumstances up¬ 
on which a recommendation for medical examination could 
lef;ally be predicated in accordance with the education 
Law, Section 2508” (123). Presumably, this is tin* basis 
for her present ob.servation (Hr. p. 3) that “a party may 
not seek to avail him.self of the reiiHslic's alTorded by an 
enactment and a.ttack the validity of tin* (*nactment in the 
same pr(M*eedinj;.” Whatever mif;ht otherwise 1m* the ai>- 
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pUcability of that obscn’ation. it has not ai)])lie(l to 
New York j)rat'tice since 19G3. Kovarsky v. JJousiny and 
Development Administration, 30 NY 2(1 184, l'J2 (1072). 

(b) 

Plaintiff (1(K‘8 not appear to dispute the District Court’s 
staUunent (13) that when a judf^nient is basc'd upon al¬ 
ternative theories, includinj? one on the merits, a subse¬ 
quent action for the same cause is barred. See Stokke 
V. Southern Pacific Co., IGS) F. 2d 42, 43 (10th Cir., 1048); 
cf. United States v. Title Insurance Company, 20.') IT. S. 
472, 480 (1024). That proposition is appiical)le here. 

In so arRuing, we do not respond to i)laintiff’s state¬ 
ment (Dr., p. 3) tliat tJie New York “prtxjeeding was bi¬ 
ased by the Statute of Limitations”, for we do not know 
what tliis statement means. We submit that the introduc¬ 
tory phrase used by the Supreme Court, “In any event 
. . means “Aside from other consid<*rations,” indicat¬ 
ing that the Statute of Limitations was held to be a sej)a- 
rate independent ground of the Court’s judgment. 01)- 
viously, if in the Court’s view a disposition could not be 
made without necessary reliance upon the Statute of Lim¬ 
itations, there is no explanation for its use of the term 
“In any event . . .”. 

Moreover, it is neces.sarily imi)licit in the Court’s dis- 
I) 08 ition with regard to the 1071-1972 i)eriod that it deter¬ 
mined that there was no procedural def(*ct in the enforced 
leaves. If there were, stich a ground would have been 
mentioned, and, at least, a different procedure on the re¬ 
mand wojild have b(‘en prescribed. But the 1971-1972 de¬ 
termination was annulled on the substantive ground that 
the r(*cord did not show a reasonable basis for the en¬ 
forced leave (109). The order denied even the minimal 










relief that plaintiff l)e furnishi'd with a copy of the medi¬ 
cal reports made to the Hoard hy its Mf^lical Hurean (38). 

(c) 

Except for the arj^nment tliat she coidd not in the Ar¬ 
ticle 78 proceedinf? attack the constitutionality of Educa¬ 
tion Law §‘25(58, an erroneous position as we have shown 
(supra, pj). 6-7), plaintiff does not sujjcgest that for pur¬ 
poses of the application of the doctrine of res judicata 
the New’ York proce(*ding and the instant case rest upon 
different causes of action. Tf they are not different, then 
the doctrine j)recludes litigation of matter that could have 
been i)assed upon in the first instance. Taifinr v. New 
York City Transit Authority, 433 F. 2d 665 (2nd Cir., 
1070); Gruhl) v. Public Utilities Commission, 281 TT.S. 470, 
478-470 (1030). Acconlingly, it is immaterial that, as plain¬ 
tiff asserts (Br., j). 4-5), “The Constitutional issues raised 
by the District Court pleadings were not raised or deter¬ 
mined in the State Court.” 

An excess of caution prompts us to note that the asser¬ 
tion is not only immaterial hut also incorrect. Plaintiff’s 
Sujireme Court procei'ding invoked her “due process and 
equal protection rights” (supra, p. 4). She has here 
represented to the District Court that in the New York 
Courts she “sought the relea.se of her medical records 
from defendant, a hearing on the issue of her competency 
to jierform her duties in her chosen profession, and the 
appointment of indejiendent psychiatrists to evaluate her 
mental and emotional health” (31). 

That the Supreme Court did not exiiressly reject her 
assertions does not mean that they were not determined. 
See Tany v. Appellate Division of N.Y. Supreme Court, 
First Dept., 487 F. 2d, 138, 141, footnote 2 (2nd Cir., 
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1972). The Supreme Court could not have ordered as it 
did without necessarily passinf' ujmn her asserted rights. 
The denial of the remedies to which she would have been 
entitled, if there had been a violation of those rights and 
she harl not waivexl the violation, could not be supported 
except on a determination that there was no violation of 
which she was in a position to complain. 

POINT II 

Assuming that plaintiff could not, in the Article 
78 proceeding, attack the facial validity of Education 
Law §2568, she may do so now. But her other con¬ 
stitutional complaints could have been entertained 
in that proceeding. 

Section 2568 is facially valid. 

U) 

Assume we are in error in our position that Education 
Law §2.568 could have been attacked on constitutional 
grounds in plaintiff’s Article 78 proceeding. It would 
follow that it may be attacked here; but other constitu¬ 
tional objections may not be litigated here, so long as 
they could have l)een asserted in that proceeding. 

A charge of due process violations not puri)ortedly au¬ 
thorized by statute and resulting from administrative or 
quasi-judicial action may be heard in an Article 78 pro¬ 
ceeding. This is so clear as to require only the citation of 
the leading New York case of Matter of Ilecht v. Monafj- 
han, .S07 N.Y. 461, 470 (19.54), and of a more recent exam¬ 
ple such as Matter of Murray v. Murphy, 24 NY 2d 1.50, 
1.57 (19.58). Also, as plaintiff recognizes (Br., p. 2), an Ar¬ 
ticle 78 proceeding may properly challenge the unconstitu- 
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tional application of a constitutional ordinance. At best 
for plaintiff, then, she is here limited to an attack upon 
the facial .validity of Education Law ^2568. We submit 
it is valid. 


(b) 

The statute requires that the findings uj)on the exam¬ 
ination are to lx? report(*d to the SuperinUmdent of 
Schools and may be “referred to and considered for the 
evaluation of 8er\'ice of the per.son examined or for dis¬ 
ability retirement.” It do<»s not puri)ort to preserilM* the 
procedure to be used in such reference and consideration. 
Nor is tliere a lejfislative history which requires that a 
prescription be read into it.* 

At worst, from a constitutional viewpoint, the statute is 
indifferent reKardinj? how the findings are to be processed 
after they qre report'd to the Superintendent of Schools. 
Thus, the case is radically different from Snead v. Depart¬ 
ment of Social Services, 35.') F. Siipp. 7(i4 (I).(\, S.D.N.Y., 
1973), judgment va<‘ated IJ.S. , 42 LW 3(!3() (May 
14, 1974), in which the statute involved provided for an 
enforced leave of abstmce following a medical examina¬ 
tion, and its history precludeii reading into it a require¬ 
ment of a constitutionally adeqnat** hearing prior to the 
ordering of tlie leave. 


♦ Apparently the statute was enacted in order to empower the 
Superintendent of Schools to direct an examination. It had 
earlier been held that he had no such power. See Matter of Groad 
v. Board of Education, 13 MIsc 2d 471 (Sup. Ct., Kings Co., 
1958), and compare with Matter of Board of Education of City 
of Sew York v. Graves, 175 Misc. 205, aff’il 160 App. Div. 1115 
(3rd Dept., 1941), 
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It has been held that ^2508 does not give the teacher 
a right to examine the medical reports made to the Su¬ 
perintendent of Schools. SUt'erman v. Moss, 107 N.Y. 

Supp. 2d 475 (Sup. Ct., Kings Co., 1951); Matter of 
Kropf V. Board of Education, 34 Misc 2d 8, 9 (Sup. Ct., 

Kings Co., 1962), aff’d 18 AD 2d 919 (2nd Dept., 1963). 

But, if it be assumecl that a teacher is constitutionally 

entitled to copies of the reports before they can be used 

to justify a forced leave, there is no statutory bar. The 

statute does not purport to prevent her from obtaining { 

a copy. The statute is indifferent, i.e., immaterial. In l 

this regard nothing has to be read into it in order to save 

tlie constitutionality of the provision that the findings 

shall be reported to the Superintendent of Schools. 

There remains the constitutionality of the grant of 
power to the Superintendent of Schools to direct a med¬ 
ical examination. It is to be noted that the recommenda¬ 
tion may be made only by a jierson under whose super¬ 
vision or direction the teacher is employed. Matter of 
Gordon v. Board of Education, 45 Misc 2d 28 (Sup. Ct., 

Kings Co., 1964). The report in support of the recom¬ 
mendation must recite sufficient facts and justification to 
protect against needless harassment Application of j 

Munter, 225 N.Y.Supp. 2d 108 (Sup. Ct, Kings Co., 

1962), aff’d 17 AD 2d 854 (2nd Dept, 1962); Matter of ( 

Groad v, Jansen, 13 Misc 2d 741 (Sup. Ct, Kings Co., | 

1958). J 

i 

This Court has held that there neetl be no preliminan' , 

adversary hearing as to justification for an examination 
such as was here required by the Sujierintendent of | 

Schools. Leonard v, Suf/arman, 460 F. 2d 1366 (1972). 

The Court of Appeals ^r the Ninth Circuit disagn*es. 

Stewart v. Pearce, 484 F. 2d 1031 (1973). There is no 
need, in this case, to resolve the conflict, for here the 







13 


question is only that of the facial validity of the statute. 
If a hearinf? is constitutionally required, the requirement 
may be read into the statute under well estahlished New 
York Law, since there Ls no apparent statutory intent to 
the contrary. See, e.g., Matter of Coates, 9 NY 2d 242, 
252-253 (1901), app. dism. 308 U.S. .34; People v. Finkel- 
stein, 9 NY 2d 342, 345 (1901); Matter of Bell v. Water¬ 
front Commission, 20 NY 2d 54, 02 (1907); Matter 
of Buttonow, 23 NY 2d 385, 393 (1908); Matter of Hecht 
V. Monaghan, 307 N.Y. 401, 409 (1954). 

Finally, we not<' that the Principal gave plaintiff a 
copy of his recommendation and supporting rej)ort. It 
does not appear that she sought to answer the report or 
to challenge the Superintendent’s din'ction that she be 
examined. Under such circumstances, we submit, she 
waived her right to challenge the statutory power of the 
SujM*rintendent of Schools to direct an examination. She 
should not be permitted to nunain silent, gamble on the 
outcome, and then seek to up.set an expensive, time-con¬ 
suming ])roc(*eding on a ground the validity of which 
could have been determined before the commitment of 
time, (‘nerg>' and money was made. Cf. Taylor v. N.Y.C. 
Transit Authority, 433 I. 2d 905, 070 (1970). 

CONCLUSION 

The judgment appealed from should be affirmed. 

July 16, 1974 

Adrian P. Burke, 

Corporation Counsel, 

Attorney for Defendant-Appellee. 

L. Kevin Sheridan, 

Alfred Weinstein, 

H. Kenneth Wolfe, 
of Counsel. 
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